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STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT 

State/Territory:····- \Visc_pnsin 

LIENS AND ADJUSTMENTS OR RECOVERIES 

J. The sta.tc uses the following process for determining that an institutionalized individual cannot 
reasonably be expected lo be discharged from the medical institution and return home; 

The w-orkcr in the certit)/ing age111:.:y determines ,vhc,ther an individual residing in a nursing hcime 
or an individual ,vbo is institutionalized in a hospital rather than a nursing home cannot 
reasonably be expected to rewrn home before »tarting the lien placement process. 

This decision is made based on the individual" s medical condition; for example if the stay is for 
recuperative purposes following acute care it is likely that the person can be expected to go home. 
On the other hand, if the individual has a diagnosis: indicating a chronic condition. that is. a non­
reversible·and disabling ailment.. it is likely that he or she \-Vi!l not be ;ihle to return home 10 live_ 
rhis inrormation is usually available from the hospital discharge planner. the nursing home· s nr 
hospital's social worker and the individual or his or her family. If in doubt, ihe presumption 
\.vould be that the person cannot be expected to return home, A statement signed by the 
individual's physician describing the individual's ability to return home based on their condition 
is considered in making this derenninatlon. 

As part of the lien placement procedure, wrilten notice is given io the individual that states that all 
requirements for imposing a lien are satisfied. The notice advises the individual of the rights to a 
fair hearing by sending a request to the Division of Hearings and AppcaJs (DHA) within 45 days. 
The DHA address is staicd in the notice. 

An individual residing in a nursing borne or hospital is entitled to an appeal of the county 
agency's determination that a lien can be fi!ed on his or her home pursuant to the fair hearing 
process set forth under DHS I 04.01 (5), Vv'is. Adrnin. Code. 

No action to file a lien is taken until the 45 days have expired. If a fair hearing is r\°=quested, !!en 
filing is deferred pending the outcome of the hearing. 

2. The following criteria are used for establishing that a permanently institutionalized indJyidual· s 
son or daughter provided care 11s specified under regulations n1 42 CFR §433.361 f): 

TN #14-020 
Supersedes 
TN #95-0J0 

The son or daugh1er may demonstrate having rendered care or assistance thm resulted in a delay 
in the need for institutionaliwd care by means of a n0tari7,ed c.'tatement from an institutionalized 
individual's 
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STATE PLAN UNDER TITLE XIX OF HIE SOCIAL SECURITY ACT 

State/Territory: Wisconsin 

LIENS AND ADJUSTMENTS OR RECOVERIES, continued 

physician or another person or persons who have personal knmvledge of the living Circumstances 
of the individual. The statement mast indicate that the individual ,vas ab!e lo remain in his or hc-r 
home beeausc of the care ptO\'ided by the child. A notarized sta.temcnt only from the child will 
not satisi)· this rc.quire-menL 

3. The state defines the t.::rms below as follows: 

TN #\4-020 
Supcrsc-des 
TN F.-95-010 

Estate_: For estate recovery purposes. all real and personal property to which the 
individual held any kgal title or in ,vhich the individual had any legal Interest at the time 
of death. to the extent of that title or interest, including assets transferred or conveyed 10 a 
survivor, heir or assignee through joint tenancy. 1cna11cy in common, survivors.hip. life 
estate, reYocablc trust or any other arrangement, excluding an irrevocable trust 

Individual',; bg_n)_~; Property in vvhich the individual has an ownership interest consisting: 
of the individual's dwelling and the land used and operated in connectir•n with the 
d,velling, 

Equity _interest in the home: Pos~ssion of an ownership interest in the home. Such an 
ownership interest may be as a joint tenant tenant in common, holder of a life estate. as 
marital property, or other, similar fonn or ownership in which real estate may be jointly 
held whether or not with a legs,1lly divided interest.. 

Residing in theJwme for at least one __ .9.1_~.l\YQ_):ears on a continuous basis_: Continuons use of 
an individual's home by a s-ibling or d1ikl of the individual as a primary place of res-~dence, 
A sibling must have resided in the home during the l 2 consecutive months prior to the 
individual's re,;:eipt of institutionalized care.;\ chi.Id must have resided in the home during 
the 24 consecutive months prior to the individual's receipt of institutionalized care. During 
this time, the home \Vas the sibling's or child's mail address, and/or address for driver·s 
\icensure, and/or address used or legal to be used for voting registration. 

Disch_;w•e from the mcdjs;al in~iitution and retum hom~: The attending physician has 
signed an order for discharge from the nursing home or hospital, following which the 
individual has rewmcd to reside in his or her O\vn home. 

Lawfully resid.irur tJsc of the home of an individual residing: in a nursing home or an 
individual who is institutionalized in a hospital rather than a nursing home as a primary 
place of residence by a spm1se, or a minor. blind or disab!e-d child, or sibling with an 
ownership interest in the home. Such prope11y mw,t be the spouse's. child's or s!hling\, 
mail address. and/or address for driver·s liccnsure, and/or address used or legal to be used 
for voting registration, 
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StatefTcnitory: ."SVis'Consin 

LIENS AND ADJUSTMENTS OR RECOVERIES. continued 

4. l11e st8te Jefines undue hardship as follov,·s: 

(a) If pursuing recovery \Vou!d cause the heir or beneficiary to become- or remain eligible for 
supplemental security income (SSI). food stamps under 7 USC ss, 2011 to 2029, aid to 
families with dependent children (AFDC) or medical assistance. 

(b ') If punaJing recovery would result in the heir or beneficiary fosing his or her means of 
livelihood because the e'.\iate includes real property that is part of their business, including 
a working farm. 

(c) If the heir or beneficiary is receiving State-funded genera! reli<!f, relief to needy Indian 
pei-sons or veterans benefits based on need, 

5, The following standards and procedures arc used by the state for waiving estate recoveries when 
recovery would caUS¢" rm undue hardship, and when recovery· is not co~i effective_ 

TN i:'-14-020 
Supersedes 
TN #95-010 

When an application requesting ,vaiver of recO\'ery due to hardship is received, a form is sent to 
the applicant. This form assists the applicant in providing the informution the State n~eds to 
dei:ide whether recovery will be waived. The information needed lo determine \vhether hardship 
exi-sts in dudes verification that the appl.icant is an heir or beneficiary of the deccased's wilt or a 
co-0\vner or beneficiary of the deceased's non-probate property. the appliumfs asset and income 
a111our1L<,:, proof of eligibility. for assistance programs and information conceming the applicant's 
business or livelihood. 

The infonnation provided by the applicant is reviewed and a decision ls made whether the 
applicant meets the criteria of undue hardship. 1 f Lhe applicant meets the standard of undue 
hardship. recovery of the applicant's portion of the es.late is waived. If undue hardship does not 
exist, the applicant is notified in writing. The applicant may request a fair hearing on the State's 
decls.ion. 

The state also has provisions to partla!ly waive recovery tCI allow heirs and "beneficiaries to retain 
personal effects. of the deceased. The state wil! reduce its claim by up to $5.000 if necessary lo 
allow the deceased individuafs heirs or beneficiaries to retain the follov,'ing personal property: 

(a) The deceased's wearing apparel and jewelry held for personal use, 

(b) Household furniture, furnishings and appliances. 
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STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT 

State/Territory: ~J.sconsin 

LlENS AND ADJCSTMENTS OR RECOVERIES. continued 

( c) Other tangible personal property not used in trade, agriculture or oth0r business, 
not to exceed $3,000 in value. 

The state will also take a lien in full or panial ~cttlement of an estate claim against the portion of 
the estn.te that is a home if any of the fr11lowing reside in the horne: 

(a) A child of the deceased individual of any age who resided in the home for at least 
'24 months before the individual became in.stitmiona.lized or began receiving 
home and community-based waiver service,; and vd10 provided care lo the 
individual that del<1yed the individual'B receipt of such services, 

(b) A sibling of the deceased individual who resided in the home for at least 12 
months before the individual became institutionalized or began receiving home 
and community-based waiver services. 

These liens are filed through the probate court and against homes. that are transfoned 
outside of the probate process. There are provisions that allow the above individuals w 
sell the home a11d purchase another hotne, The lien transfers to the new home. 

Wisconsin may impose a post-death lien on th:; decedent's real property when the 
decedent is survived by a blind or disabled child or a child under age 21, The lien may 
not be enforced or recove-red from during the lifetime oft11c h,lind or disabled child or 
before the minor child turns age 21. lf the mi.nor, blind nr disable-d child refinances the 
real property. i.he lien is subordinate to !he new encumbrance. lf1he real property ls sold 
for fair market value during t.he lifetime of the blind or disabled child {ff before the minor 
child turns age 21. the lien is released \vithout rewvery. 

Cost effectiveness of recovery is dcte1111ined on a case by case basis considering but not 
limited to the following factors: 

(a) The administrative cost to recover. 

(b) The amount of the State·s claim against the estate, 

(c) The amount of assets in the estate. 

(d) The type and degree of!iquidity of the assets in the estaic. 

(c) Claims of other priority creditors 
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STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT 

State/Territory: \Viscon:iirr 

LIENS AND ADJUSTMENTS OR RECOVERIES, continued 

6. The State defines cost effectiveness as follows (include mctb()dology/tbresho1ds used to 
detem1inc cost-effectiveness): 

Claims and liens arc adjusted and settled to obtain the fullest amount practicable. 

Generally, the State will file a claim in a court-supervised estate .. vhen the amount of the claim exceeds 
$100. In the case of assets transferred without court supervision. the State generally will file a claim 
against the est.ate when both the claim arnount and the amount of assets in the estate exceed $50. The 
State will act to recover from nursing home persona! accounts when boih the claim amount and the asset 
amount exceed $10. Experience has shown !hat recovery L,; cost~cffectlve at these thresholds in most 
instances. 

The state also recovers the costs of other state - funded health care programs from estntcs. Benefits paid 
on behalf of -individuals participating in the \1/isconsfn Chronic Disease Program, the Community Options 
Program, and non~Medicaid funded Family Care arc re.c(w.ered by the same methods used to recover 
medical assistance. Claims to rec.over benefits for all programs may be filed in an inJividua!·s estate, the 
individual's surviving spouse's estate and against non-probate µrope11y. 

Wisconsin probate law divides claims.against an estate into classes of priority and claims arc paid 
according to that priority. All debts, ·charges or taxes owed to the United Stafes. the state or a 
governmental subdlvision or municipality oftht st.ate belong to the same class of claims. There is no 
priority among claim'> belonging to the same class. When estate assets are insufficieHt to pay all claims of 
a particular class. i.hc payment of claims In that clas:,: is prorated, Generally, in estates probated with court 
supervision, payment toward ind.i,,Jdua! claims in a da::;s is pwrated according to each c!aim 's size in 
proportion to the total amount of claims In that class. 

Estates under $50,000 may be settled by affidavit without court supervision. To achieve cost effectiveness 
in recoveri~s from these innaH sum estates, the state prorates the amounts recovered for the various 
programs by standard fixed formulas. These formulas are based on the }!mount of benefits paid by each 
program in relation l.o the amount of reporte-t.l assets of the estate, 

TN #14-020 
Supersedes 
TN #95-010 
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STATE PLAN UNDER TITLE xrx OF THE SOCfAL SECURITY ACT 

State/Territory: Wisconsin 

LIENS AND ADJUSTMENTS OR RECOVERIES, continued 

7. The State uses the fo!!owing collection procedures (include specific clements contained in the 
advance notice requirement the method fbr applying fiH a >Yaiver, hearing and appeals 
procedures. and time frames involved): 

TN F'14~020 
Supersedes 
TN #95-010 

The person handling the estate of n recipient or tbe estate of a surviving_ spouse of a recipient is 
required 10 give noth.:e to the State when an estate ls being probated or assets are being 
transferred. The name and address of the person handling the estate is contained in the notice 
given to the State. 

rhe State either files a claim -..vith the court or with the person handling the estate. In either case, 
the person handling the estate is provided-with a copy of rhe claim and written notice of the 
hardship waiver provisions. The person handling the estate is responsible for notifying ail heirs 
and beneficiaries of the deceased of the hardship waiver provisions. Jfthe person handling the 
individuals' estate cannot be determined, no1ice is included with the dh.im filed in probate corni. 
The person handling the e.stnte \Vil! then review the hardship waiver provisi0ns when examining 
claims again::,1 the estate 

For non-probate property, 1l1e State send::, its claim to the co-o\rner-s and/or beneficiaries of a 
recipient's n011~probate property, The State's claim includes w·ritten notice of the hardship ·waiver 
provisions and of the co-owners' and beneficiaries' right to request a fair hearing on 1he value of 
the recipient's interest in the non-probate prope1ty. The request for a fair hearing on the value of 
the recipient's interest must be made to the Division of Hearings and Appeals within 45 days of 
the date the State's claim was sent. 

The hardship waiver notice specifies the individuals eligible to apply for a waiver, the criteria for 
granting a -..vaiver, the application and reviev,' process and the applicant's right to a fair hearing_ 
The heir or beneficiary must apply for a vvaiver v..-lthin 45 days after the date the State mailed its 
claim or notice, whichever is later. The application must include the relationship of the applicant 
to the deceased, the criteria on which the application is based and supporting documentation. 

The State has 90 days from the date the application was received t0 issue a written decision. The 
State wi.11 consider all info1mation _received within 60 days. following the date the application is 
received. if the application is denied, the applicant is info1med in writing and advised that be or 
she may request a fair hearing by sending 3 request to the Division of Hearings and Appeals 
within 45 days. The address is stated. The fair hearing process is set forth in s. DHS 
J0&,02(1:2)(e), \Vis. Admin. Code. 
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